INTRODUCTION
The market for corporate control plays an important role in disciplining the management of companies and can drive economic efficiency.
1 Not only do mergers and acquisitions ("M&A"s) 2 provide the opportunity for management innovation, the purchase of weak firms and the movement of capacity from declining to growth sectors, but they may allow the merging firms to engage in efficient consolidation, to increase productivity and to deliver technological innovation and efficiencies, for example, through achieving complementarities, economies of scale and scope. In recent years, cross-border M&As, through foreign direct investment ("FDI"), 3 have increased dramatically in response to technological change, global competition and the liberalisation of markets. 4 FDI has played a key role in the process of global economic integration and has been "positively correlated with growth"; 5 for developed countries "the limited evidence available indicates fairly consistently that the productivity of domestically owned firms is positively related to the presence of foreign firms", 6 "that FDI triggers technology spillovers, assists human capital 1 See e.g., RS Ruback and MC Jensen, "The Market for Corporate Control: The Scientific Evidence" (1983) 11 Journal of Financial Economics 5.
2
Although the term merger broadly refers to a situation where two or more formerly independent entities unite, every State adopts its own definition of what constitutes a merger for the purposes of their merger control rules (or other relevant legislation). For the EU definition see infra n 16 and text.
3
A company may make an investment in another country either by merging, setting up a joint venture with, or acquiring control over or a shareholding in, a business already registered in that country or by setting up its own business or subsidiary there (greenfield investment). The OECD defines FDI as an investment that "reflects the objective of establishing a lasting interest by a resident enterprise in one economy (direct investor) in an enterprise (direct investment enterprise) that is resident in an economy other than that of the direct investor. The lasting interest implies the existence of a long-term relationship between the direct investor and the direct investment enterprise and a significant degree of influence on the management of the enterprise. The direct or indirect ownership of 10% or more of the voting power of an enterprise resident in one economy by an investor resident in another economy is evidence of such a relationship", see its Glossary at http://www.oecd.org/daf/inv/investmentfordevelopment/2487495.pdf. In Case C-171/08, Commission v Portugal [2010] ECR I-6817, para 49, the Court of Justice ("Court") distinguished between direct investment, in the form of participation in an undertaking through the holding of shares which confers the possibility of effectively participating in its management or control, and portfolio investment, involving investment in the form of acquisition of shares on the capital market for the purposes of making a financial investment without the intention of influencing management or control. This article focuses principally on measures within the EU which may preclude direct investment (or mergers) through, e.g., merger or foreign investment control rules. In 2007, an OECD report noted that cross-border M&As represented an estimated 80 per cent of total FDI flows among OECD countries, see OECD, Economic and Other Impacts of Foreign Corporate Takeovers in OECD Countries (2007) . 4 See Almunia, SPEECH/13/360 "The evolutionary pressure of globalisation on competition control" ICN 12th annual conference, Warsaw, 24 April 2013 (FDI "passed from 6.5 % of world GDP in 1980 to over 30% before the onset of this long [financial and economic] crisis"). Although economic theory is neutral as to the form FDI takes, Governments tend to be more welcoming of FDI through greenfield investment (see n 3) and more suspicious of FDI through foreign M&As, OECD, n 3, 70-71. 13 See e.g., Chisholm, n 6. But see the discussion of the "net benefit" test used in foreign investment review in Canada (and which has been suggested in a legislative proposal in the US), infra nn 65 and 66.
pros and cons of inward FDI more generally, has provoked debate which is reported on extensively in the media. Indeed, this trend of greater suspicion towards foreign investment looks set to continue as popular backlash against foreign control of key national businesses, and calls for Governments to protect national industry, appear to be mounting. Within the EU for example, in 2014, Pfizer's proposed acquisition of UK pharmaceuticals company, AstraZeneca, and General Electric's ("GE") proposed acquisition of French energy and transport company, Alstom, triggered significant national anxiety in the UK and France respectively. In both jurisdictions commentators expressed concern about the impact of the proposed transactions on the national interest and both cases raised the potential for differences in opinion as to how the benefits and costs of the respective transactions should be assessed and weighed and a clash between proponents of the principle of an open market economy and proponents of greater protectionism.
An important additional feature of cases arising in the EU, however, is that they raise delicate issues relating to the balance of competence between the EU and the Member States. Within the EU, there are significant differences manifest between the attitudes and policies displayed towards FDI and cross-border mergers by the EU, on the one hand, and a number of the Member States, on the other and between the Member States more generally. The EU, in particular, has, in recent years, generally sought to establish a reputation as an open environment for foreign investment and trade. Not only are the four fundamental freedoms specifically designed to achieve an EU internal market within which goods, persons, services and capital can move freely between the Member States, but the free movement of capital provisions also extend to movements between the Member States and third countries.
14 In addition, the EU works for the abolition of restrictions on international trade and open markets in bilateral and global relations, advocating the view that such measures drive growth and create jobs to the benefit of all EU citizens. Although the Commission does have an extensive general power under the EU Merger Regulation, Regulation 139/2004 ("EUMR"), 15 to review foreign investment through large scale "concentrations" (essentially, mergers between two or more undertakings, changes in control over an undertaking and the creation of autonomous full-function joint ventures 16 ) with an EU dimension, 17 these provisions do not draw a formal policy distinction between EU and non-EU investment but only permit the Commission to prohibit transactions which may lead to a significant impediment to effective competition in the EU. The EUMR is thus based on "competition" interests and is designed to prevent mergers which will limit competition between the merging parties and result in higher prices, lower quality, services and products, and/or reduced output or innovation to the detriment of consumers. 14 The framework in relation to third countries has some differences, see infra n 26 and C.2.d.ii. Most of the Member States, in contrast, have broader powers to assess the impact of a merger, or foreign M&As, on both competition and the "public interest". 18 Indeed, it will be seen in this paper that they do, not infrequently, rely on such powers (or consider relying upon them), both to shield nationally important firms from significant foreign investment and/or to support the creation of "national champions", and concerns have been voiced about "serious signals of an increase in protectionist threats in Europe". 19 Given the different approaches manifest, the important question addressed in this article is who has competence, and when, to interfere with the market for corporate control and to weigh the economic and other costs and benefits of M&A activity within the EU; is it competition or other regulatory or administrative authorities and/or politicians, and at what level, that of the EU and/or the Member States? It is well-established in the EU, that competition authorities should have the power to assess the impact on mergers using an economics-based competition assessment. Since 1990, not only have EU merger rules conferred explicit power on the Commission to review certain concentrations and to assess their impact on competition within the EU, but the EUMR sets out well-trodden rules which allocate jurisdiction to appraise such concentrations between, respectively, the Commission and the national competition authorities of the Member States ("NCAs", which appraise concentrations without an EU dimension under national law). 20 This paper consequently focuses on the more controversial issue which has received relatively little attention in the literature; the extent to which public policy factors are permitted to impact on merger control within the EU and to override competition law assessments. In particular, it analyses (i) how EU law, especially the free movement rules and the EUMR limit the ability of the Member States either to impose obstacles in the path of foreign mergers (whether from inside or outside of the EU/EEA) or to authorise the creation of national champions, on public interest grounds and (ii) how EU law seeks to balance EU goals against the acutely felt and sensitive national interests at stake.
In order to resolve these issues, section B commences by introducing more fully when EU or Member States may take account of public interest factors under merger, foreign investment or other rules. Section C then goes on to examine the relationship between EU and national law in this sphere, the constraints that EU law imposes on the enactment, or exercise, of national rules and the implications for the types of national law referred to in section B. It notes that although EU law recognises the right of Member States to put obstacles in the path of foreign mergers where necessary to protect public interest, policy and/or security matters in their States, it nonetheless plays an interventionist role, imposing important checks on their ability to do so, which are often not fully reflected on, or covered, in national debates 18 It will be seen in the discussion below that the Member States and EU law adopt differing notions and/or definitions of the public interest. The term is used broadly here to refer to any "noncompetition" factors which might impact on the assessment of a merger.
Page 6 surrounding controversial proposed M&A transactions. Indeed, it indicates that those limits are greater than is perhaps generally recognised. In addition, Member States must not exercise national law in a manner which violates these rules or the EUMR. Given concerns about a rising tide of protectionism within the EU, an important issue which is also considered is whether EU law has effective enforcement mechanisms in place which can be used to prevent a Member State enacting, or relying on, legislation which is in breach of EU law (see section D).
Sections D and E conclude that although EU law clearly prohibits national laws that impose unjustified obstacles in the path of investment from other EU Member States, it may not always be able to prevent the authorisation of national champions which may damage competition within the EU and that changes to the EUMR would be required to deal with this latter problem. Further, the extent to which Member States are able to control investments from third countries (outside of the EU/EEA, especially where EU firms have no reciprocal access to the home jurisdiction of the acquiring firm) is extremely sensitive and controversial and requires clarification. It is also noted that although some problems do lie in preventing Member States from taking protectionist steps and violating fundamental provisions of EU law, enforcement mechanisms are in place which can help to ensure the effectiveness of EU law.
B. MERGER AND FOREIGN INVESTMENT CONTROL WITHIN THE EU

THE EU APPROACH
The EU has exclusive competence over competition law in so far as it is necessary for the establishment of an internal market and has had exclusive competence over FDI since Lisbon. 21 The EU has not yet, however, concluded any bilateral investment Treaty ("BIT") or free trade agreement with an investment chapter 22 or generally enacted rules which specifically control foreign investment. 23 The EU's current 21 Treaty on the Functioning of the European Union ("TFEU"), Art 3(1)(b) (conferring exclusive EU competence over competition) and Art 3(1)(e) (conferring exclusive EU competence over the common commercial policy ("CCP") -TFEU, Art 207 provides that the CCP is based on uniform principles with regard to a number of factors, including FDI). Exclusive competence means that only the EU may legislate and adopt legally binding acts unless it empowers Member States to do so (see Treaty on European Union ("TEU"), Art 2(1)). First, in addition to the internal market provisions relating to the free movement of goods (Article 34 TFEU), services (Article 56 TFEU) and freedom of establishment (Article 49 TFEU), Article 63 TFEU prohibits, subject to limited exceptions 25 "all restrictions on the movement of capital" between Member States and between Member States and third countries. Uniquely amongst, the four freedoms, the capital rules have applied, since the Maastricht Treaty, to support the rules on the single currency, not only to restrictions on flows of capital between EU Member States but also to restrictions on flows between EU and third countries, albeit subject to a less liberalised framework. Arguably these capital rules reach "beyond any comparable foreign investment law or constitutional provision in any other jurisdiction in the world" 26 and they are discussed in greater detail in section C below.
Secondly, the EU is committed to the progressive abolition of restrictions on FDI 27 and works, through its participation in organisations such as WTO, OECD, G20 and G8, to promote a level playing field, based on open and sustainable investment. The EU has so far been resistant to calls for the introduction of broader laws to prevent foreign owners from spiriting away "technology" and moving "the workforce outside of Europe". 28 For example, Commissioner Almunia has stated:
"Europe should continue to welcome foreign investments -just as we wish European investments to be welcomed in other parts of the world -because these deals bring benefits to everyone. Our economies need access to competitive services and investments, and our companies can only become real European or global champions
Member States own more than 50 % of the undertaking and effectively control it, whether directly or indirectly through one or more intermediate undertakings, except as provided for in an agreement with a third country to which the EU is a party).
24
See TFEU, Art 119 and 206, but see e.g., Nourry and Jung, n 8, 8-9.
25
See infra C.2.b.
26
See http://ec.europa.eu/internal_market/capital/third-countries/treaty_provisions/index_en.htm. The original EEC Treaty provision on free movement of capital (EEC, Art 67) had limited reach but the provision was radically overhauled (to its current wording, now in TFEU, Art 63) by the Maastricht Treaty to support the rules on the single currency and to ensure liberalisation for the benefit of EU citizens, companies and governments; free movement of capital will lead to optimal allocation of resources and the integration of open, competitive and efficient EU markets, help to maintain responsible macro-economic policy and foster growth through financial and knowledge transfers. Three reasons for the extended territorial scope for the capital provisions are that free movement of capital between Member States would undermine capital control towards third countries as investors would enter/exist the EU via the most liberal jurisdiction to access the target state; it bolsters the credibility of the single currency; and contributes to the principle of an open market economy, see C Barnard, The Substantive Law of the EU: The Four Freedoms (Oxford University Press, 4 th edn, 2013), 584-5, relying on J Snell, "Free movement of capital: Evolution as a non-linear process" in P Craig and G de Bŭrca (eds) The Evolution of EU Law (Oxford University Press, 2011).
27
See supra n 24.
28
The EU has power under TFEU, Arts 64(2)(3) and 66 to take measures on the free movement of capital in certain circumstances but it has not yet exercised these powers.
if they are encouraged to become more innovative and efficient; not if they are shielded from competition. Closing home markets as a reaction to protectionism abroad can only be a damaging move for everyone. Therefore, we must work for reciprocity in opening markets -not in closing them." 29 Indeed, it is possible that new investment Treaties currently being negotiated by the EU with third countries, such as the US and Canada, will include both postestablishment commitments, not to discriminate against foreign investors compared with domestic, or other third-country, investors, to ensure fair and equitable treatment of foreign investors and not to impair foreign investment through arbitrary or unreasonable measures, and pre-establishment obligations, setting out an obligation not to subject foreign investors wishing to enter the EU to less favourable treatment than nationals, or investors from other third countries, unless an exception applies (for example, for national security or for certain excluded sectors set out in a negative list). 30 Thirdly, although the Commission has jurisdiction to scrutinise foreign investment through "concentrations" with an EU dimension under the EUMR, these rules only ensure that corporate reorganisations do not result in lasting damage to the competitive environment in the internal market and provide no explicit basis for distinguishing between concentrations depending on where the investment emanates from. On the contrary, the Commission staunchly maintains that it conducts merger analysis in a way that is free of considerations that are not relevant to competition enforcement. Thus despite wrangling at the time EU Merger control rules were first introduced over the question of whether the substantive test for assessment of mergers should be based solely on "competition" grounds, and the obligation of the Commission to conduct its appraisal within the general framework of the fundamental objectives of the Treaties, 31 the Commission has, to date, not accepted that the substantive test for the assessment of EU mergers, opens the door to industrial policy or other non-competition considerations, such as social policy. In particular:
(a) The Directorate-General for Competition at the Commission ("DG Comp") has not, when scrutinising mergers, been willing to endorse attempts by Member States to protect or create national champions which are not to the consumers' advantage or which form an obstacle to competition. Rather, it adheres to the view that EU rules allow firms to search for the best scale and size to compete globally, but ensures that they face sufficient competition to secure performance in Rather, it provides for the possibility of negotiation with third countries for obtaining comparable treatment for undertakings have their seat or principal field of activity in the EU, EUMR, Art 24.
36
A political body of appointees that is not directly involved in the process leading up to the adoption of the decision.
37
For example, prior to the Commission's decision in Case M.7018 Telefonica Deutschland/E-Plus (2014), Angela Merkel and Jean-Claude Juncker (now President of the Commission) expressed their view that the Commission should make it easier for telecom operators to merge so that they can compete more effectively in international markets. merger cases, such as the merger between NYSE Euronext and Deutsche Börse or other proposed concentrations which might have created a European champion, 39 may have caused public clashes between advocates of industrial policy and supporters of a competition policy based strictly on competition factors alone, in most cases the Commission has resolutely opposed mergers which will significantly impede effective competition in the EU. 40 In practice, therefore, the College of Commissioners ordinarily accept the decisions prepared by DG Comp overseen by the Commissioner for competition. It is noteworthy, however, that in 2012 then Commission President Barroso asked Commissioner Almunia to give early advance notice of cases with a dimension going beyond the scope of competition policy which might impact on other EU policies. 41 In addition, it remains to be seen whether the position will change under the new Commission and how its new structure, emphasising cooperation and coordination between the Commissioners, might translate in policy terms. 42 Even though it is possible that things might change in the future, Competition Commissioners have, to date, worked hard to send the message that industrial and other "non-competition" criteria do not prevail in EU merger policy. 43 In addition, it is seen in section C that the Commission seeks to tackle "nationalistic" or "protectionist" measures by Member States by bringing proceedings against them where national rules, or actions based upon them, breach EU law.
THE APPROACH OF THE MEMBER STATES
Most of the EU Member States, in contrast, have in place laws, whether set out in merger, regulatory, foreign investment, or other, rules, which permit Governments, or NCAs, to take account of a broader range of "non-competition" -public interest or public policy -factors in determining whether a merger, acquisition or investment should be authorised, prohibited or otherwise controlled. (2014) are discussed, therefore, where the decision needs to be considered in a wider context. As the Commission's decisions are subject to review by the EU courts, they would of course risk annulment if, for political purposes, the law were to be misinterpreted or misapplied.
42
In particular, the Competition Commissioner has to contribute to projects steered or coordinated by, and to liaise closely with, the Vice President for Jobs, Growth, Investment and Competitiveness, see e.g., Mission Letter from Jean-Claude Juncker to Margrethe Vestager, http://ec.europa.eu/about/juncker-commission/docs/vestager_en.pdf. 43 See, e.g., Monti, n 9, and Sauter, n 38, 140. (1) A number of Member States permit the Government to intervene in, and to review, relevant mergers which raise public interest considerations and where necessary to override any competition law assessment conducted. 45 These powers may permit the Government either to prohibit (or subject to conditions) relevant mergers, and/or to authorise them on public interest grounds. For example, in France, the French Minster for the Economy has broad power to intervene at the end of second phase merger analysis conducted by the competition authority and to take decisions based on public interest factors (other than the maintenance of competition such as industrial development, maintaining employment or the competitiveness of the undertakings in international markets), 46 and in the UK, the Enterprise Act 2002 ("EA") 47 permits the UK Secretary of State both to prohibit, subject to conditions or to authorise relevant mergers on defined public interest grounds -currently national security, media public interest considerations and the stability of the UK financial system (although new public interest considerations may be added by the Secretary of State by order 48 ). In Lloyds TSB/HBOS, for example, the UK Government took the view that the public interest in the stability of the UK financial system outweighed the concerns of the NCA that the merger was likely to lead to a substantially lessening of competition in relation to banking services and the provision of mortgages in the UK. It thus encouraged and authorised the merger.
Further: in Germany, the Federal Minister of Economics and Technology can, under the terms of the Competition Act, intervene in the application of national merger rules and authorise a merger (and overrule a decision of the German NCA, the Bundeskartellamt, to prohibit it), if the negative effect of the merger on competition is outweighed by the benefits to the economy as a whole or if the merger is justified by an overriding public interest; 49 in the Netherlands, the minister of economic affairs may, upon the refusal by the competition authority to issue a license clearing a merger, issue a licence authorising an envisaged concentration on general interest (whether economic or non-economic) grounds; 50 and Ministers in a number of other jurisdictions have power to veto, subject to 45 In Belgium, the Government's power to overturn merger decisions of the competition authority on public interest grounds was withdrawn in September 2013, 2013 Belgian Competition Act. 46 Although to date this power has never been used. 47 Prior to the EA, the UK merger regime set out in the Fair Trading Act 1973 required the authorities to apply a public interest test and to take account of all matters which appeared to be relevant. For the view that such a broad public interest test led to a lack of transparency and predictability and room for the exercise of political preferences and that the EA regime, establishing a fully independent and competition-based regime has been positive for businesses and has promoted public confidence in the regime, see Chisholm, n 5. 48 EA, s 58. There also rules in place in relation to mergers which raise special public interest considerations (including those involving certain government contractors that possess information relating to defence and of a confidential nature). 49 See e.g, the discussion of the merger between E.ON and RuhrGas infra n 219. conditions, or authorise M&A transactions relating to assets in key industries, such as defence, national security, energy, communications and transportation. 51 In some jurisdictions "non-competition" considerations, in particular industrial policy, may also play a role in the merger control conducted by the NCA. In Austria and Italy, for example, NCAs can exceptionally authorise concentrations having adverse effects on competition if necessary to preserve or enhance the international competitiveness of the undertakings involved 52 or for reasons connected with the general interests of the national economy. 53 In some cases NCAs may also have to take into consideration opinions of, or cooperate with, sector-specific regulatory bodies, for example, in the telecoms, financial, insurance or health sectors;
(2) Some Member States also have specific rules governing foreign investment. For example:
 in Germany, in 2009 rules were enacted which restrict the direct or indirect acquisition of at least 25% of the voting rights of a German company on public interest grounds, in particular where an acquisition by a non EU / EFTA (European Free-Trade Area) investor endangers the public order or security of the Federal Republic of Germany or where the acquisition by a foreign (including EU/EFTA) investor is of a German company whose activity is defence-related and so endangers the security interests of the Federal Republic of Germany;
54
 in France, foreign investments in companies registered in France which operate in a broad spectrum of specified sectors are subject to an ex ante governmental authorisation system. 55 These foreign investment rules were amended, following the approach by GE to Alstom, in May 2014, 56 by expanding the scope of strategic sectors covered (to include energy, water, transport, electronic communications, protection of public health) and requiring authorisation for these sectors where the activities exercised by the French company in which the investment is contemplated are essential to guarantee the country's interests in relation to public order, public security or national defence; 57  in Austria, certain investments in companies with their registered seat in Austria by foreign buyers (that are located outside the EU/EEA or Switzerland) relating to public security and public order have to be notified to the Federal Ministry of Economy, Family and Youth for approval under the Foreign Trade Act;
58
 in Italy the government may prohibit an acquisition of an Italian company by a foreign company for reasons of national economy if, in the country of origin of the buyer, Italian companies are subjected to discrimination, in particular in relation to their ability to acquire local companies.
59
Thousands of bilateral investment treaties ("BIT"s) also exist between EU Member States and third countries.
60
(3) In a number of Member States, various regulatory approvals and/or consultations are required under sector-specific legislation for the acquisition of certain regulated businesses and businesses operating in specific sectors, for example the financial or insurance sector, 61 health sector, 62 cinema exhibition services, telecommunication, energy, broadcasting or media companies.
63
The EU Member States are not alone in their concern about the wider public policy issues raised by mergers. A number of other major economies across the globe also have specific powers to review foreign investment or to take account of industrial policy and other non-competition factors in the application of the merger control regime or other regulatory rules. For example, in the US the President has power to block foreign acquisitions where "there is credible evidence … that the foreign 57 The list of sectors covered, which are broader when the investment contemplated is by a non-EU/EEA investor, now include defence, security, weapons and ammunition, cryptology, security of information systems, gambling, private security, research against bio-terrorism, materials used for intercepting correspondences and conversations, dual use technologies, energy (gas, electricity, hydrocarbons), water, transport, electronic communications, vital construction works and public health.
58
See Austrian Foreign Trade Act, s 25a. 59 Ibid, s 25(2). This provision has not, however, been used to date.
60
See supra n 22.
61
This is the case in e.g., the UK, Belgium (although these regulatory notification requirements do not offer the Belgian authorities a possibility to intervene in a merger or acquisition on "noncompetition" grounds) and the Netherlands (see e.g., Protocol between the Dutch Central Bank N.V. and the Dutch Competition Authority concerning concentrations within the financial sector during emergency situations, published in the Government Gazette on 3 January 2011). In the UK, the Industry Act 1975 also confers power on the Secretary of State to prohibit changes of control over an important manufacturing undertaking where that the change of control would be contrary to the interests of the United Kingdom, or any substantial part of it. This power has never been exercised, however. interest exercising control might take action that threatens to impair the national security". 64 Anxieties about Japanese, UK, Chinese and other foreign investment have, especially post-9/11, frequently led to political firestorms and calls by Members of Congress and other relevant stakeholders for the Committee on Foreign Investment in the United States and the President to protect national defence, critical infrastructure and technology by exercising this power. Further, in 2014 legislation was proposed to expand the types of investment subject to national security review and to subject certain foreign investment to a "net benefit" test. 65 In Canada, the Investment Canada Act 1985 confers broad powers on the Government to review whether certain direct acquisitions of control by a non-Canadian of a significant Canadian business is likely to be of net benefit to Canada 66 and in China, there is an overlap between the national security review, the mergers and acquisitions review conducted under the Chinese Anti-Monopoly Law ("AML") and the foreign business licensing process. Indeed, as MOFCOM plays a role in the national security and foreign business licensing processes and must consider industrial policy and national security along with competition issues under the AML, "there is often suspicion among the international business community that MOFCOM applies the AML to protect domestic industries from foreign competition".
67
In addition to actually having these types of powers, it is clear that Governments frequently face intense pressure from politicians, business, private interest groups and the public, to exercise, or extend, them and so to protect the national or public interest. The issues are frequently hotly debated in the media which may serve to escalate public fear (especially of FDI from certain jurisdictions) and to reinforce and strengthen the importance of views expressed so, arguably, making it harder for a Government to ignore and resist them. 68 Indeed, it seems likely that in some cases Governments may feel pressure to respond to expressed public concern for short-term political purposes (in particular to protect their own popularity and their own interest in re-election). Where they do so respond, intuitive and emotional responses may be Zhang, n 65. See also e.g., South Africa, where the legislation specifically permits social and political factors, such as employment and black economic empowerment, to be taken into account in merger review. 68 There may be asymmetries which mean that it is much harder for the beneficiaries of the acquisition and the foreign acquirer to make their views heard, Chisholm, n 6, 12.
permitted to trump careful longer-term cost and benefit analysis of the transaction. 69 Further, because decision-taking under public interest regimes becomes less transparent and predictable, businesses and bidders may not have confidence in the regime and transactions may be deterred. 70 In May 2014, for example, the UK Government came under intense pressure to intervene to influence the outcome of a proposed takeover of UK pharmaceutical firm, AstraZeneca, by US company, Pfizer. The British media reported extensively on the question of whether the merger would pose a significant threat to the UK economy and national interest and whether a commitment by Pfizer to retain 20% of the combined group's research and development ("R&D") workforce in the UK and to maintain R&D in the UK would be of sufficient value to allay any such national concerns. 71 Although at first the Government appeared neutral toward the deal, 72 public concern and political debate about the merger mounted, 73 leading the Government to cautiously explore the question of whether a public interest intervention might be feasible. 74 In the end no decision had to be taken immediately as 69 For the view that heuristics and cognitive biases influence public perception and may lead to irrational policy responses, see Zhang, n 65. See also SPEECH/11/561, n 29, of J Almunia who, when discussing the relations between merger control, global investments and cross-border integration, stressed that although advocates of foreign investment control, who express fear that a foreign owner will move technology and employment outside of Europe (but at times conceal a request for protectionist measures), might encourage populist politicians, he considered these arguments to be weak bases for policy-making; "A responsible policy-maker needs to see good evidence, not anecdotes".
70
This was arguably a problem with the UK regime prior to the EA coming into force, see supra n 47 and could provide strong arguments for not introducing national measures which permit politicians to intervene on public interest grounds, see Chisholm, n 6, 11.
71 See e.g., http://www.dailymail.co.uk/news/article-2625719/Pressure-grows-David-Cameronintervene-Pfizer-bid-survey-reveals-public-wants-ministers-step-in.html. There was concern that commitments would prove meaningless, as had been the commitments given by Kraft prior to its acquisition of Cadbury. In this case days after its takeover of Cadbury, Kraft is alleged to have reneged on its promise, given prior to the takeover, that it would keep Cadbury's UK plant open (instead it moved production to Poland). For the view that availability heuristics (whereby people judge the frequency of events by reference to the ease by which instances can be brought to mind) suggests that frequently publicised events are perceived to be probable, see Zhang, n 65.
72
Believing that it would, if accepted by shareholders, allow beneficial inward investment into Britain and act as a signal as to the strength of the British economy and its attractiveness as a place to do business. 73 In particular, anxiety was expressed that it was likely to have a distracting and disruptive impact on AstraZeneca's business and would have a devastating impact on British jobs, research capabilities and R&D in the life science sectors. Lord Heseltine, adviser on economic growth to David Cameron, used the case as a basis for arguing that Britain needed, in step with other major economies, to build up its legal defences against foreign takeovers, especially ones which might impact on long-term industrial capabilities in the UK. The opposition party also advocated the need for broader public interest powers to be incorporated into the EA and suggested that it would move to block the deal if it had not yet closed, and it was in power, following the 2015 general election. It was the Labour Government, however, which, precisely to make the regime independent of government, in 2002 removed Ministers from decision making about mergers, apart from in a few specified public interest areas. 74 By expanding the public interest grounds set out in the EA by Order, see supra n 48 (although the impact of the deal on incentives to innovate would be relevant to a competition law assessment under merger rules, see Chisholm, n 6, 12). a number of factors 75 eventually combined to contribute to the bid failing. 76 Nonetheless, the UK Government subsequently considered whether it should expand the category of public interest factors set out in the EA (to include the protection of R&D and the UK science base or to permit intervention in cases which are very clearly against the national interest) and importantly (a matter which received limited attention in the media coverage at the time), whether any such expansion, would be compatible with EU law.
77
At about the same time as the Pfizer/AstraZeneca case was being considered, a separate debate was raging in France over the risks (competition and otherwise) created by competing bids for train and gas turbine manufacturer. The French Government was so concerned about GE's contemplated acquisition of Alstom's energy business and to ensure that French companies should not become "prey", that it promoted an alternative deal with German company Siemens and supported the enactment of a new decree on foreign investments expanding the circumstances in which investments in specified strategic sectors require authorisation from the Ministry of Economy. 78 When GE's bid eventually prevailed (in a very altered form) over that of Siemens', the French Minister of Economy called for changes to EU competition law to allow the creation of "champions".
In section C it is seen that these scenarios described are not isolated or exceptional occurrences. Indeed, there is evidence 79 that, rather than staying neutral, many Member States do rely on national law either (i) to prevent, oppose or control foreign merger attempts to acquire businesses registered in their state, especially previously SOEs operating in industries such as "the banking, defen[c]e, energy, postal, telecommunications, transport, and water sectors" 80 and/or (ii) to support domestic ones that create "national champions" 81 or companies that are "too-big-to-beacquired" 82 -through the grant of state aid or the promotion of national champions in 75 Including, it seems, the media-storm, the Government's concerns and AstraZeneca's shareholders unwillingness to engage with, and be persuaded by, the offers made, contrast AbbeVie's proposed acquisition of Shire, which broadly sidestepped and avoided the same acute media and public scrutiny and political resistance. This added to an already expansive list of sectors subject to the authorisation system, see supra n 56. The decree was stated to be intended to encourage foreign investors to enter into alliances with French companies, rather than to acquire them. preference to foreign takeovers and the clearance of such transactions. 83 Further, that government reactions against merger attempts are not pure posturing, but may have both a direct and/or indirect impact on the outcome of a case; both through decreasing the likelihood of an opposed merger's success and deterring future foreign acquirers; "nationalist reactions by the governments affect the working of the market economy significantly". Given the broader powers of the Member States to take account of "non-competition" factors in their review of mergers and foreign investment, the capacity for such rules to derail transactions (which may have the potential to deliver efficiencies and benefit EU consumers) or to authorise the creation of national champions (which might threaten competition), the populist support that these public interest provisions often hold at the national level and the apparent willingness of some Member States at least to exercise their public interest powers, critical questions are: (1) In relation to (1) and (2), EU law does not preclude Member States from adopting or maintaining in force merger, regulatory or foreign investment rules so long as those rules do not encroach on the EU's exclusive competence within the fields of competition and FDI. 85 Such laws must, however, be compatible with, and exercised in a manner which is compatible with, EU law. In particular, Member States must not: enact or maintain national law which contravenes the rules on freedom of establishment or free movement of capital (see section C.2); or apply national laws to a merger where, to do so, would infringe the Treaties or the EUMR (see section C.3).
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Where competing bids are made for a national company a Government may be able to intervene through, e.g., the offering of preferential terms or aid to a domestic bidder and/or through clearing a domestic bid, see infra C.2.d.iii and C.3. One study has suggested that nationalistic responses within the EU are affected by sociological and political factors: in particular, by the existence of stronger nationalist sentiments in a state, by the affinity the people in the target country feel towards the acquirer's country or the trust they have in it and by the strength or weakness of the government Dinc and Erel, n 79, s 7. 84 Ibid, see also Harker, n 80. 85 An interesting question, however, is exactly what EU's exclusive competence over FDI requires and how far it precludes Member States from acting in this area. As Member States are only able to legislate in areas of EU exclusive competence where empowered by the EU to do so (see supra n 21), an important issue is whether exclusive competence precludes Member States from adopting any laws which limit FDI into their States. Although Reg 1219/2012, n 22, seeks to provide a framework for the continuing existence of BITs (which will be progressively replaced by agreements of the Union) and for management of the relationship of these international treatment with the Union's investment policy, it makes no reference to Member States' internal foreign investment (or merger) laws.
These rules impose significant constraints on the autonomy of the Member States in this sphere.
In relation to (3), where a Member State does not adhere to these limitations, a number of mechanisms are in place to address infringements. Not only is a specific procedure set out in the EUMR (see section C.3), 86 but the Commission may act under the general procedure set out in Articles 258 and 260 TFEU, 87 which allows it to bring Member States which fail to fulfil their Treaty obligations before the Court of Justice (the "Court") (see section D). In addition, Article 259 TFEU allows a Member State to bring an infringement proceedings against another Member State in breach of EU law (although this provision has seldom been used in practice) and private parties may be able to bring an action before a national court, for example, seeking a declaration that national law is incompatible with EU law and/or an injunction or damages in respect of a Member State's "sufficiently serious" violation of EU law.
NATIONAL LAW MUST BE COMPATIBLE WITH EU LAW, IN PARTICULAR, THE RULES ON FREEDOM OF ESTABLISHMENT AND THE FREE MOVEMENT OF CAPITAL
a. The internal market and the four freedoms: restrictions on establishment and capital movements
By signing and ratifying the Treaties, the Member States are committed to the internal market "an area without internal frontiers in which the free movement of goods, persons, services and capital is ensured". 88 Consequently, all national laws contrary to those provisions are, even though adopted by democratically elected Governments, unlawful.
In this section it is seen that the rules on freedom of establishment and free movement of capital, in particular, impose limitations on the ability of the Member States to adopt any laws which put obstacles in the path of mergers or foreign investment within their jurisdiction. The rules on establishment apply to rules relating to shareholdings giving rise "to a certain influence on the decisions of the company and help to determine its activities." 89 The capital rules apply to rules governing "those resources used for, or capable of, investment intended to generate revenue … for example, cash, bonds and other debt instruments, and shares", 90 including direct investment "in the form of participation in an undertaking through the holding of shares which confers the possibility of effectively participating in its management and control, and 'portfolio' investments, namely investments in the form of the acquisition of shares on the capital market solely with the intention of making a financial investment without any intention to influence the management and control of the undertaking".
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As with the other rules governing free movement, the Court has interpreted both sets of provisions in a pro-integrationist way in order to give primacy to, and to facilitate the achievement of, these fundamental objectives of EU law. The pattern of the Court has been to interpret the concept of a "restriction" on any free movement broadly and the exceptions and justifications to the principle of free movement narrowly. This high impact approach means that almost all national rules affecting interstate trade 92 and creating barriers to the free movement of goods, services, persons, capital or to the right of establishment are liable to constitute a restriction, whether or not they are discriminatory (directly or indirectly) and specifically targeted at foreign goods, persons, services or investment.
93 Indeed, the concept of a restriction on the free movement of capital has thus been interpreted to cover not only a total ban on investment but prior authorisation or approval systems, systems conferring a power on the state to oppose a merger or acquisition 94 and any other measure which discourages or dissuades investment and affects access to the market even if the restriction does not discriminate as regards nationals and applies without distinction on grounds of nationality. The provision thus "goes beyond the mere elimination of unequal treatment, on grounds of nationality, as between operators on the financial market". 95 Similarly, the concept of a restriction on establishment encompasses all measures "which prohibit, impede or render less attractive the exercise of that freedom". In some circumstances derogations may be provided for in harmonising EU legislation.
b. Exceptions and justifications
The Treaty-based exceptions to the free movement provisions are not identical for all of the four freedoms but have similarities and overlaps (all for example, set out public policy and public security grounds). In relation to capital, important Treaty exceptions are set out in Article 64(1), which permits grandfather restrictions -the continued application of direct investment restrictions with regard to third countries in existence at the end of 1993 98 -and Article 65(1)(b) TFEU. The latter provides that Member States can take measures to prevent infringement of national law and regulations, in particular in the fields of taxation and prudential supervision of financial institutions and to protect themselves from proposed foreign investments which would pose a legitimate public policy or security concern, so long as the measure does not constitute a means of arbitrary discrimination or a disguised restriction on the free movement of capital. 99 In relation to establishment, the Treaty provides derogations on the grounds of public policy, public security and public health. 100 More generally, Article 346(1)(b) TFEU provides that the Treaties shall not preclude the application by a Member State of measures "it considers necessary for the protection of the essential interests of its security which are connected with the production of or trade in arms, munitions and war material".
Given the resemblance of some of the derogations set out in the capital and establishment rules to those set out in the other free movement provisions, 101 the Court draws heavily on that jurisprudence in interpreting them where they correspond. It is seen in the sections below that the outcome of the individual cases are very fact specific but, as with these other derogations, the exceptions to the capital/establishment rules are "…interpreted strictly, so that their scope cannot be determined unilaterally by each Member State without any control by the Community institutions"; 102 the measures must not pursue purely economic ends; persons affected must be afforded legal protection; and the principle of proportionality must be respected. 103 In addition, the principle of legal certainty requires that clarity must be provided as to how the provisions will be exercised; individuals must be appraised of the extent of their rights and obligations. 104 The public policy or security exceptions set out in the Treaty overlap with the Court developed requirements of public interest which allow Member States to "pursue, in a non-discriminatory way, an objective in the public interest … if they observe the 98 Or 1999 for Bulgaria, Estonia and Hungary, see also TFEU, Art 66. 99 
TFEU, Art 63(3).
100 TFEU, Art 52. 101 The rules on free movement of goods (TFEU, Art 36) and free movement of capital set out the most expansive list of grounds for derogation. 106 Although the distinction between discriminatory and non-discriminatory still stands, "it has become increasingly difficult to sustain the veracity of that distinction by reference to the case law practice", see N Nic Shuibhne, "Exceptions to the free movement rules" in Barnard and Peers n 87, 482.
In French Golden Shares, 113 in contrast, the Court rejected the French Government's argument that its golden share in petroleum company, Elf-Aquitaine (requiring the Minister for Economic Affairs to give prior authorisation before an individual was entitled to hold share capital exceeding specified ceilings), was necessary to protect public security and to prevent an interruption of supply of petroleum products which were of fundamental economic and strategic importance to the country. Although the Court was willing to accept (again in line with long-standing jurisprudence such as Campus Oil) that security of energy supplies comes within the scope of public security, it stressed that the public security exception was applicable only if there was a "genuine and sufficiently serious threat to a fundamental interest to society".
114 It had to be ascertained therefore whether the rules at issue provided assurance within the Member State concerned, in the event of a genuine and serious threat, that there would be a minimum supply of the services and do not go beyond what is necessary for that purpose. On the facts, it held that the French legislation provided no precise objective and non-discriminatory criteria for authorisation or for determining how the national interest would affect the decision. Without such guidance on the objective circumstances in which prior authorization would be granted or refused, the court considered that the system would be contrary to the principle of legal certainty and would negate the principles of free movement completely. Specific, objective circumstances in which discretion may be exercised to protect the public interest identified were thus required.
The cases thus support the view that overly-broad public interest tests will lead to a lack of transparency and coherence in decision-taking and create uncertainty for investors which will deter exercise of free movement rights. 115 ii.
Other public policy justifications Court may accept a potential justification in principle, it may find on the facts that it has not been established that the measure was designed to achieve that objective.
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iii.
Purely economic reasons
In examining public interest justifications, the Court has consistently stressed that purely economic justifications, or financial concerns cannot be relied on to substantiate a restriction of a fundamental freedom. Such justifications would undermine the internal market objective. "Extending equal opportunities to the nationals of other Member States … costs money". 130 In Commission v Portugal 131 the Court reiterated that unless the justification clearly fell within one of the specified exceptions in relation to tax law under Article 65, "the general financial interests of a Member State cannot constitute adequate justification. It is settled case-law that economic grounds can never serve as justification for obstacles prohibited by the Treaty … ". 132 Consequently, it rejected the Portuguese Government justifications based on economic policy objectives, "namely choosing a strategic partner, strengthening the competitive structure of the market concerned or modernising and increasing the efficiency of means of production." 133 As such interests were held not to constitute a valid justification for restrictions on the fundamental freedom concerned the Court held that the prior authorisation system created by the Portuguese golden share did not comply with the freedom of capital rules and that by adopting and maintaining in force the legislation the Portuguese Republic had failed to comply with its Treaty obligations.
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In other cases the court has also rejected economic objectives raised, for example, the rationalisation of services provided by service stations, 135 promoting the economy of a country by encouraging investment in companies with their seat there, 136 measures designed to prevent the reduction of tax revenue, 137 measures designed to achieve industrial peace 138 or protecting the competitive viability of a business). The distinctions drawn in the cases are fine ones, however, and at times justifications accepted "come close to the very type of economic justifications which the Court has rejected in other cases".
c. Proportionality
Even if a legitimate justification is raised, the Court demands that the measures are proportionate to the aim. For example, the Court has consistently taken the view that an ex ante authorisation system will be proportionate only if an ex post objection or declaration system or other measures is not sufficient to achieve the objective pursued. The proportionality principle is thus applied rigorously to ensure that derogations from the free movement principles are limited to what is absolutely required; where alternatives exist, the measure chosen should be objectively the least restrictive to achieve the end pursued.
d. Implications for the Member States' merger control, foreign investment or regulatory laws i. Obstacles to intra-Union cross-border mergers
The discussion in the sections above has important implications for the categories of national law discussed in section B above. Member States may not adopt, maintain in force or apply national laws which contravene establishment and/or capital rules.
The wide interpretation adopted of a "restriction" will it seems capture most of the rules described which require prior approval or authorisation for, or provide the opportunity to oppose or put other obstacles in the path of, a foreign merger, acquisition of shares or other investment in a company even if they are not specifically targeted at foreign investors. This conclusion is supported by the approach of the Court in the Golden Share cases. In UK Golden Shares, 140 for example, the Court held that rules in a privatised company's articles of association which prevented any investor acquiring shares in that firm carrying the right to more than 15 per cent of the votes without the consent of the Government, did restrict both the freedom of capital and freedom of establishment even though they applied without distinction to both UK residents and non-residents. 141 As they affected a person wishing to acquire a shareholding, they were liable to deter the access of investors from other Member States to the market and from making investments.
In Church of Scientology 142 the Court also held that a French rule subjecting foreign investment to a prior authorisation system constituted a restriction on the free movement of capital, in Commission v Germany (VW) 143 the Court held that a law capping the voting rights of shareholders and giving federal and state authorities power to participate in the activities of the supervisory board constituted a restriction and in Commission v Kingdom of Spain 144 the Court upheld the Commission's view that Spanish rules requiring purchasers of more than a 10% shareholding in a 140 Case C-98/01, n 95, see also supra n 107. 141 See also e.g., Case C-367/98, n 108. regulated entity to gain authorisation from the Spanish energy regulator were both liable to dissuade investors in other Member States from capital investments which would render the free movement of capital illusory and constituted a restriction on the right of establishment. 145 In Polish banks, the Commission also took the view that privatisation agreements prohibiting purchasers of shares from buying shares in competing banks in order "to safeguard the competitiveness of the Polish market in banking services" 146 violated the free movement rules.
Laws imposing "restrictions" to establishment or on the movement of capital must therefore be analysed to determine whether they are justified and proportionate (prior authorisation systems are likely to attract careful scrutiny).
It has been seen that the Court has accepted that a relatively wide-range of clearly articulated public interest justifications may be relied upon by Member States. Many of the examples of Member States' laws discussed in section B above, appear to be designed to counter genuine and serious threats to legitimate public security or public policy objectives which are prima-facie justifiable, for example, prudential rules, rules designed to safeguard the plurality of the media or to protect national security, public order, defence or the security of supply of energy or transport. In addition, although there is no authority on this point, it seems that merger control regimes, providing for economics-based competition assessments, which impose obstacles to the right to establishment or free movement of capital are likely, where non-discriminatory, to be justifiable by reference to an overriding reason relating to the public interest on the basis that they are designed to protect the competitive structure of the market.
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Some of the laws however, appear to be more problematic. The jurisprudence makes it clear that rules designed solely to protect economic or financial interests of a Member State (such as employment in that State or the protection of a national industry or the retention of a specific R&D base within that individual Member State 148 ) or which provide a generic ban on investment in companies operating in a broad category of sectors on grounds which are not clearly articulated (so the specific public interest to be protected is not identifiable) are not permitted. 149 Further, that if 145 See infra C.3.b.
146 See IP/06/276, discussed further infra C.3.b.
147 But see also infra C.3 (such national merger laws may not ordinarily be applied when the Commission has exclusive jurisdiction to assess the transaction under the EUMR).
148 Although EU law permits action to protect identified concerns of public interest, which includes it seems the promotion of R&D in EU industry, the Court stressed in Case C-39/04, Laboratoires Fournier [2005] ECR I-2057, the promotion of R&D "cannot justify a national measure such as that at issue in the main proceedings, which refuses the benefit of a tax credit for any research not carried out in the Member State concerned. Such legislation is directly contrary to the objective of the Community policy on research and technological development which... is, inter alia, 'strengthening the scientific and technological bases of Community industry and encouraging it to become more competitive at international level'...". See also TFEU, Art 179. 149 The legality of the broad French foreign investment decree adopted in 2014 (discussed supra nn 55-56 and text), has consequently been questioned, see e.g., A Gaudemet, "Investissements étrangers en France: le décret Montebourg est-il viable?", available at http://www.affichesparisiennes.com/investissements-etrangers-en-france-le-decret-montebourg-est-il-viable-4271.html. At the time of its adoption the Commission also indicated that it would review it measures are too broad, they cannot be saved by a Member State committing not to operate the rules in a way which is incompatible with EU law; rather the mere existence of such rules creates uncertainty about the ability to exercise the right of free movement. 150 In Church of Scientology 151 the Court held that a system of prior authorisation for every FDI which represents a threat to public policy and public security without further definition, was contrary to the rules on free movement of capital. "Such a lack of precision does not enable individuals to be apprised of the extent of their rights and obligations deriving from Article [63 TFEU]. That being so, the system established is contrary to the principle of legal certainty." National law must therefore provide clarity as to when a restriction will be applied and provide comfort that it will not be applied in a discriminatory manner.
ii. Free movement of capital and third countries
The cases discussed in the sections above have principally involved rules restricting inter-state trade or movement, and the removal of rules which create barriers to the creation of the internal market. It has already been noted, however, that a distinctive feature of the capital rules is that they also apply to restrictions on the movement of capital between Member States and third countries. Two vital questions 152 arising where national rules apply only to investors from third countries, or are invoked against them, are, therefore, (i) whether it is the freedom of establishment and/or free movement of capital rules which apply, since only the latter apply to third country investors; and (ii) where the capital rules are applicable, whether they operate in the same way in this context.
There is clearly a potential overlap between the capital and establishment rules as "freedom to move certain types of capital is, in practice, a precondition of the effective exercise of ... the right of establishment". 153 The case-law, however, has not always been entirely clear as to whether, and if so when, one set of rules applies to the exclusion of the other, or whether, and if so when, both apply.
In a number of cases the two provisions have been applied together leading to a convergence of the tests to be applied. In some more recent cases, however, the Court has taken account of the purpose of the national legislation in determining whether it should be the establishment or capital provisions which apply. In Scheunemann, 154 for example, the Court held that national legislation which applies only to "shareholdings enabling the holder to exert a definite influence over a company's decisions and carefully to ensure it did not cover a field so vast that any takeover would be subject to authorisation (which would amount to protectionism). See also e.g., the UK Industry Act, n 61 and supra n 47. determine its activities is covered by the Treaty provisions on freedom of establishment. On the other hand, national provisions which apply to shareholdings acquired solely with the intention of making a financial investment, with no intention of influencing the management and control of the undertaking, must be examined exclusively in the light of the free movement of capital ...". 155 This suggests that in order to determine which freedom applies, it is necessary to examine whether the shareholding referred to in the relevant national legislation is sufficient to enable the shareholder to exert a definite influence over the company's decisions and to determine its activities.
In Scheunemann, the Court thus accepted that as the legislation at issue in the main proceedings primarily affected freedom of establishment, it fell solely within the scope of the Treaty provisions concerning that freedom.
156 "If it were to be found that such a national measure has restrictive effects on the free movement of capital, those effects would have to be seen as an unavoidable consequence of a restriction on freedom of establishment and would not justify an independent examination of that measure in the light of the Treaty provisions on the free movement of capital ...".
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The rules on capital did not thus apply and as the case related to a shareholding in a company which had its registered office in a third country, neither did the rules on establishment. Conversely, in Portuguese Golden Shares, the Court held that in so far as the national measures, which precluded both direct and portfolio investment, entailed restrictions on freedom of establishment, such restrictions were a direct consequence of the obstacles to the free movement of capital. As an infringement of the capital rules had been established there was no need for a separate examination of the measures at issue under the establishment rules.
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In another case, however, Test Claimants in the FII Group Litigation v Commissioners of Inland Revenue (FII No 2),
159 the Court suggested that the hard division between freedom of establishment and capital may only be relevant to intra-EU situations, at least in certain tax cases. 160 Thus the capital provisions might apply not only to portfolio investments but also to cases of decisive influence where third country relations are at stake. 155 Ibid, para 23. 156 The national rule applied to a shareholding of 25% in the capital of a company which gave the shareholder a blocking minority in the context of important decisions affecting the company. Where the capital rules do apply, the Court clarified in its important ruling in Re A, 161 that the concept of a restriction on the freedom of capital is interpreted in the same way whether the alleged restriction is on capital movements between Member States or between Member States and third countries. In so finding the Court denied the arguments of Germany and the Netherlands that such a holding would open up the EU market to non-EU/EEA investors without being able to guarantee equal liberalisation from such countries. Measures which impose obstacles to investment from third countries will therefore be prohibited by the rules on the free movement of capital unless a public interest justification, or statutory exception, can be relied upon. It is here, however, that Member States are currently afforded greater autonomy and latitude. Not only does Article 64(1) permit "grandfather" provisions, 162 but the Court has accepted that, given the different legal framework governing relations between Member States and between Member States and third countries, a restriction on free movement of capital might be acceptable in situations involving third countries when it would not be permitted in an intra-Union situation; the exceptions and public policy justifications might be interpreted more flexibly. 163 Given the relatively sparse volume of cases in this area, however, the exact scope of the permissible exceptions and justifications in relation to restrictions operating against third country investors and the extent to which the Commission would be prepared to bring proceedings in these cases is not entirely clear. It seems likely that both the Court and the Commission will proceed with caution in this delicate area. Further, the debate on this issue is likely to intensify if third countries, such as the US, Canada and China, become more willing to rely on foreign investment or other rules to block foreign M&A in their jurisdictions.
The position, at least in relation to some third countries, might also change if the EU negotiates BITs or trade agreements with investment chapters with some third countries; these international treaties would then provide a framework governing relations between Member States and those third countries. 164 It has been seen that it is possible that some of these agreements may incorporate pre-establishment obligations requiring each party to accord no less favourable treatment to investors of the other party than that it accords, in like circumstances, either to its own investors (a "national treatment" obligation) or to investors from other third countries. If such an obligation were included within an EU negotiated agreement, it would consequently require a Member State to open a sector which is open to national investors or investors from other third countries to foreign investors from the partner State unless an exception applies, for example, for national security or certain excluded sectors; this would clearly prevent EU Member States from acting purely (except in excluded sectors) to support and promote growth of domestic enterprises. As negotiations over these new trade Treaties progresses, the question of how they apply to pre-establishment investment will consequently also be of vital importance to the autonomy of the Member States to limit investment from third countries.
iii. Creation of national champions
The establishment and capital rules are triggered only by restrictions. They do not, therefore, appear to preclude a Member State from exercising regulatory approval of mergers between domestic companies on public interest grounds (as is permitted in a number of Member States 165 ), even if the application of such rules might result in the creation of a national champion at the expense of competition and the interest of consumer welfare within the EU. Regulatory approval in this way will be impermissible, however, if the merger transaction falls within the exclusive jurisdiction of the Commission under the EUMR (see section C.3 below).
NATIONAL LAW MUST NOT BE APPLIED IN BREACH OF THE EUMR
a. Introduction
In addition to ensuring that they do not adopt or maintain in force laws contrary to the rules on free movement of capital and the freedom of establishment, Member States must also ensure that when applying national law to a merger transaction they do not infringe these principles or other EU law. In particular they must respect the jurisdictional provisions set out in the EUMR. Broadly, the EUMR allocates jurisdiction to appraise concentrations between the Commission and the Member States; large-scale concentrations which have a "Community" -or EU -dimension (based on certain turnover thresholds) 166 are as a general rule appraised exclusively by the Commission.
A Member States may not therefore ordinarily apply national legislation on competition to concentrations with an EU dimension; such concentrations benefit from a "one-stop shop" within the EU -an exclusive competition law assessment by the Commission -and should not be subject to a second control under national competition law. Two important exceptions to this principle apply, however. First, Member States may apply national competition law and take measures which are necessary "to safeguard or restore effective competition on the market concerned" where a concentration affects, or threatens to affect, competition in a "distinct market" and the merger, or aspects of it, are referred to it by the Commission under specific procedures set out in Article 4(4) or Article 9 EUMR. 167 Second, Member States may 165 E.g., in Austria, France, Germany, Italy, Spain, the Netherlands and the UK, see supra B.2.
166 EU dimension is assessed, under tests set out in EUMR, Art1(2)(3), by reference to the turnover of the parties involved; the tests are designed to draw bright lines and to be relatively simple and easy to apply. A feature of both Art 1(2) and (3) is that even if the stipulated global and EU turnover and other thresholds are met, EU jurisdiction is denied if the proviso applies-if each of the undertakings concerned in the merger achieves more than two-thirds of its EU turnover within one and the same Member State (the "two-thirds" rule), see infra E. The general rule is that concentrations without an EU dimension are assessed exclusively under national law; the Commission cannot apply either the EUMR or Articles 101 or 102 to the transaction, EUMR, Art 21(1), but see Arts 4(5) and 22.
act to protect legitimate interests, not protected by the EUMR itself (i.e., "noncompetition" interests).
b. Protecting Legitimate Interests: Article 21(4) EUMR i. The elements of Article 21(4)
Article 21(4) provides that even where the Commission has exclusive jurisdiction over a concentration, "Member States may take appropriate measures to protect legitimate interests other than those taken into consideration by this Regulation and compatible with the general principles and other provisions of [EU] law". It clarifies that "public security, plurality of the media and prudential rules" are to be recognised as legitimate interests ("recognised interests"), and are compatible with EU law so long as the measures are proportionate and non-discriminatory. Actions adopted to protect these recognised interests may be adopted and enter into force without prior communication to, and approval from, the Commission. 168 In cases of uncertainty as to whether one of the recognised legitimate interests in Article 21(4) applies, or whether such measures conform with EU law, 169 however, or where a Member State wishes to act to protect "[a]ny other public interest", the interest must "be communicated to the Commission by the Member State concerned and shall be recognised by the Commission after an assessment of its compatibility with the general principles and other provisions of EU law before the measures referred to above may be taken. The Commission shall inform the Member State concerned of its decision within 25 working days of that communication". 170 ii.
Implications for the Member States' merger control, foreign investment or regulatory rules
A number of features of Article 21(4) are observed which are of particular significance to the ability of Member States to act under national law in EU merger cases.
First, the Commission's view is that Article 21(4) only permits a Member State to prohibit a concentration, or make it subject to additional conditions. This view is consistent with case-law holding that the principle of supremacy of EU law precludes a Member State from authorising a transaction which has been prohibited under the EU Treaty competition provisions. 171 Second, although Article 21(4) appears, at first blush, to accord considerable latitude to Member States in determining whether any interest they wish to protect pursuant to it is "legitimate", in fact, on closer inspection, it limits the Member States' autonomy considerably and only permits intervention in limited circumstances. First, it requires that if the interest to be protected is not one of the recognised interests, that it is a "public" interest which is not protected by the EUMR itself (it is not a "competition" interest 173 ). Second, and crucially, it requires that measures taken to protect legitimate interests must be compatible with EU law (which includes Articles 49 and 63 TFEU). It has been seen that the establishment and capital provisions, impose substantial constraints on the ability of a Member State to prohibit, submit to conditions or prejudice investments through shareholding, mergers and acquisitions. An inextricable and important link thus exists between "legitimate interests" within the meaning of Article 21(4) and the exceptions and justifications to the free movement of capital and freedom of establishment rules. If the "restriction" on capital and/or establishment envisaged by the Member State under Article 21(4) does not fall within one of the exceptions or justifications to the relevant free movement rules it will not be permitted under Article 21(4). Either the legislation itself and/or the exercise of the measure will be incompatible with EU law; the legitimate interest pursued must therefore constitute a valid public interest justification.
The close link between the concept of legitimate interest under Article 21(4) and the exceptions and justifications to the free movement provisions is reinforced by the fact that the recognised interests include "public security", "plurality of the media" and "prudential rules", concepts whose specific meaning have been developed under EU free movement law. In a number of cases the Commission has thus accepted that Member States may take action to protect: defence policy or military security 174 (the Member States are also have a general right set out in Article 346 TFEU 175 to act to protect national security issues); maintenance of diversified sources of information, plurality of opinion and a multiplicity of views in media markets; 176 or safeguarding "prudential rules" (aiming to ensure, for example, capital adequacy requirements (solvency) and the good repute and honesty of those running the company concerned).
177 By analogy with the free movement rules, it also seems that public security would encompass proportionate measures to counter a genuine and sufficiently serious threat to the security of supplies of a product or service which is of fundamental importance for the existence of, or survival of those in, that Member State (such as oil, gas, water, electricity, telecommunications) 178 or of vital or essential interest for the population's health. 179 Article 21(4) does not therefore, it seems, confer new rights on Member States, but articulates their inherent powers to impose, subject to EU law, obstacles to investment, or make it subject to additional conditions and requirements, on the basis of public interests grounds. In this case, however, the public interest grounds must be other than those covered by the EUMR. 180 Third, in order to prevent Member States acting autonomously in this area and to ensure the effet utile of the EUMR and Article 21(4), non-recognised interests must be notified to the Commission; the notification and standstill procedure thus prohibits Member States from implementing any such measure until the Commission determines whether the interest is legitimate.
Fourth, a particular problem which has occurred in a number of cases is that in spite of the notification and standstill obligation there are instances in which a Member State has acted without notifying the Commission, in circumstances where the Commission believes that the conditions of Article 21 (4) The Commission has used this procedure in a number of cases where it has taken the view that a Member State is imposing obstacles to a merger on grounds which are not designed to protect legitimate interests. For example, it went into (lengthy) battle with the Spanish authorities over their actions in relation to competing bids for Spanish electricity operator, Endesa. The background to the case was that the Commission had cleared E.ON's and ENEL/Acciona's respective bids under the EUMR 183 (a third bid (which was supported by the Spanish Government) by Spanish Gas Natural, did not have an EU dimension and was appraised by the Spanish competition authorities 184 ). Nonetheless, the Spanish authorities imposed conditions on the potential investors under powers which required those acquiring significant influence in a company active in a regulated sector to obtain prior approval for the transaction. Not only did the Commission pursue proceedings against Spain under Article 21 EUMR in relation to the measures adopted in relation to these particular bids, but it opened an infringement procedure under Article 258 TFEU, in relation to the legislation on which the authorities had relied.
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In the Article 21 EUMR decisions, 186 the Commission found that the actions were not justified by a need to protect the security of supply risks alleged and were contrary to the capital and establishment provisions and required Spain to withdraw them without delay;
187 public security could be relied on only if there were a genuine and sufficiently serious threat to a fundamental interest of society ̶ for example, if measures were necessary to ensure a minimum level of energy supplies in the event of a crisis. "In general, however, either appropriate regulation of general application or measures permitting an adequate specific reaction by the public authorities to forestall a given threat to public security will be sufficient to safeguard this interest and will, 182 Ibid, para 55. provided that such measures are proportionate and non-discriminatory, be less restrictive than the establishment of prior conditions as to ownership of relevant undertakings."
188
As the Spanish authorities did not withdraw the measures, the Commission eventually brought enforcement proceedings against Spain and the Court confirmed that, by not withdrawing conditions to the E.ON merger, Spain had failed to fulfil its Treaty obligations.
189
In BSCH/A.Champalimaud, 190 the Commission also found that Portugal had improperly applied Article 21(4) EUMR to a transaction, this time in the insurance sector. In this case the Portuguese Minister of Finance relied on measures restricting a foreign firm from acquiring in excess of 20% of domestic insurance firms to prohibit a proposed concentration with an EU dimension between Banco Santander Central Hispano (BSCH), a Spanish banking group and Champalimaud (which was ultimately cleared by the Commission). The Portuguese authorities had not communicated any public interest to the Commission but in press statements had stated that they had acted to protect national interests and strategic sectors for the national economy. The Commission considered that the Government should have notified its actions to the Commission and that the protection of national interests and strategic sectors for the national economy could not constitute a legitimate interest within the meaning of Article 21(4). Further, it entertained considerable doubt as to whether the actions were really based on prudential rules rather than constituting a discriminatory measure designed to prevent the opening of the financial services sector to non-nationals which violated the principles of freedom of establishment and free movement of capital inside the EU. The Commission thus ordered the Republic of Portugal to suspend the measures adopted and to notify them to it as required. In the end, the Portuguese authorities agreed to modified arrangements which were also cleared by the Commission under the EUMR. Following the Champalimaud case, then Competition Commissioner Mario Monti stressed the importance of the Commission's intervention in this case to the safeguarding of the internal market and that it should serve as a lesson that Member States should not try and prevent the opening of their markets to non-nationals and that operations which did not raise competition concerns should in principle be able to proceed. Since then it has regularly issued Article 21 decisions against Member States it considers to be violating the EUMR's exclusivity provisions. 191 In Cimpor, for example, it challenged the actions of Portugal, in relation to a proposed acquisition of Portuguese cement business, Cimpor, a former SOE. The Minister of Finance refused permission to the transaction on the basis that its effects would be incompatible with the aims of privatisation (the measures were necessary to reinforce corporate capacity and efficiency in a way consistent with national economic policy guidelines). The Commission ordered Portugal to withdraw the measures holding that they constituted barriers to the freedom of establishment and free movement of capital and were not warranted under any grounds of public interest. 192 Further the Commission launched Article 21 infringement proceedings against Poland (in relation to a merger between Unicredito/HVB 193 which had been cleared by the Commission but which the Polish Treasury Minister intervened in order to protect the "privatisation" process of Polish banks and to ensure the de-monopolisation of, and the protection of competition in, the financial and banking services market infringed Article 21) 194 and Italy (for imposing unjustified obstacles in the way of a concentration with an EU dimension, approved by the Commission, 195 between Abertis of Spain and Autostrade of Italy).
196
Although in the latter case the matter was resolved prior to the Commission adopting an Article 21 decision, by Italy's removal of the obstacles, 197 the transaction did not in fact go ahead.
Finally, it can be seen from the discussion above that although there have been a number of cases in which Member State have successfully relied on recognised interests to scrutinise a merger for its impact on non-competition factors, recognition of other legitimate interests have been rare.
D. EFFECTIVE ENFORCEMENT
It has been in the sections above that there is evidence of protectionism and of Member States enacting and relying on legislation in breach of the establishment and capital provisions. Further, that such actions may be affecting the working of the market economy. 198 Indeed, the events that unfolded following the Article 21 EUMR proceedings described in section C.3, indicate that although sometimes a bid will succeed despite the erection of national barriers to the deal, 199 in other cases bids may be withdrawn (as was the case, for example, in the bid for Cimpor) or the deal restructured to facilitate its success (as was the case in the Champalimaud and Polish bank cases).
In addition, there are some indications that economic patriotism may be growing, fuelled perhaps by debate played out in the national press, the lingering effects of the 2008 financial and economic crisis and heightened sensitivity about national security. Pressure from national business, politicians and interest groups may be making it difficult for national politicians to resist calls for measures designed to safeguard employment, industry and security in their country. In AstraZeneca/Pfizer, the political and media storm that the transaction attracted may have given Pfizer cause for concern that the Government would take steps to impose conditions to its completion and may ultimately have contributed to the failure of the bid. In GE/Alstom, the actions of the French Government led to the proposed transaction being significantly restructured. This type of outcome has caused one commentator to conclude "that while the Commission has the formal powers to order the suspension of national measures likely to frustrate a transborder merger, in reality Member States have the ability to modify and even frustrate such a merger. Time being at a premium for the merging parties, Member States do not appear phased by the prospect of infringement proceedings before the [Court] several years down the line." 200 It is true that enforcement of EU law against the Member States by the Commission lacks (some) teeth. Article 258 TFEU permits proceedings before the Court only following (i) the issue of a letter of formal notice, setting out the subject matter of the dispute and giving the Member State in question a reasonable time to respond, and, (ii) a reasoned opinion, describing the infringement and giving the Member State a reasonable time to comply. Only after a failure to comply with a judgment of the Court, finding an infringement, and following the issue of another letter of formal notice, can pecuniary sanctions, aimed at inducing a defaulting State to comply with EU law, be imposed under Article 260 TFEU. In addition to being somewhat cumbersome, therefore, the enforcement procedure rarely results in proceedings for a sanction for an infringement being pursued; although financial penalties may be more effective in securing compliance with EU law they may impose extra costs on Member States and inflame resentment towards unpopular EU rules. 201 Indeed, sanctions have not frequently been sought in the freedom of establishment and free movement of capital context. 202 The system thus relies principally on naming and shaming and political negotiation to resolve infractions. Further, a decision actually to launch infringement proceedings involves delicate political choices to be made.
Nonetheless, it is too pessimistic to suggest that enforcement by the Commission is ineffective. It has been seen that the Commission has shown itself to be willing to take action to counter the behaviour of Member States that it considers to be incompatible with the free movement and EU merger rules, both under Article 258 TFEU and/or under Article 21 EUMR. Further, that even if the Commission has not always been able to act swiftly, or forcefully, enough under these procedures to prevent a Member State from impeding a merger transaction, such proceedings can produce the desired results. For example, in a series of cases, the Commission contested the very existence of expansive foreign investment laws, challenged golden share rules and required Member States to remove the offending measures. In addition, the Commission routinely acts under the EUMR where it considers that Member States are imposing unlawful barriers to EU mergers.
If the Commission is concerned about, and wishes to halt, any new rising tide of protectionism, however, it would seem essential that it seeks where possible to challenge legislation enacted in breach of EU law immediately using the Article 258 TFEU procedure. If it does not, the mere existence of the law may deter foreign acquisitions. Further, if it waits until such time as a Member State seeks to rely on those laws, there is a risk, given the time sensitive nature of most merger transactions, that its action will be ineffective. Once the Court has made a finding of an infringement, the Member State will be required to rectify the breach or face the possibility of subsequent proceedings and financial sanctions. Further, in the event that the breach is not rectified, private action will be facilitated. 203 Indeed, more effective enforcement of EU law in this sphere might result if affected undertakings become willing to seek remedies themselves. It is clear that the rules on freedom of establishment and free movement of capital are directly effective 204 and may be relied on before national courts. Consequently, an undertaking whose deal is being thwarted, or has been thwarted, as a result of a Member State's unlawful erection of barriers to its merger, might commence national proceedings for an injunction and/or damages. National courts owe a duty of sincere cooperation to the EU 205 and are required, not only not to apply provisions of national law which contravene EU law, 206 but also to provide effective remedies in order to protect putative EU rights 207 and to ensure reimbursement or reparation of loss which has been sustained as a result of the violation.
In a series of cases the Court has established that a Member State that levies taxes or charges in breach of EU law (including these provisions) must in principle repay the taxes levied but not due (the right to a refund is the consequence and complement of the rights conferred on individuals by provisions of EU law 208 ) and in Test Claimants in the FII Group Litigation v Inland Revenue Commissioners, 209 the Court reaffirmed established case-law holding that a State will be liable to make reparation for loss and damage caused to individuals as a result of breaches of EU law for which it can be held to account where: (1) the rule of law infringed was intended to confer rights on individuals; (2) the breach was sufficiently serious; and (3) there was a direct causal link between the obligation resting on the State and the loss or damage sustained by those affected. 210 It also confirmed that the first condition is satisfied where the rule infringed is that relating to the freedom of establishment or free movement of capital 211 and that the second condition will be met if "a breach of Community law … has persisted despite a judgment finding the infringement in question to be established, or a preliminary ruling or settled case-law of the Court on the matter from which it is clear that the conduct in question constituted an infringement ...". 212 Otherwise, a claimant will need to demonstrate that the EU rules infringed were sufficiently clear and precise to render the errors of law inexcusable and that the Member State should have recognised that the restrictions imposed were not justifiable and/or proportionate. 213 Further, a claimant will have to prove that the damage resulted from the breach of EU law 214 and that other factors were not the principal cause to the failure of the bid.
215
E. CONCLUSIONS
This article has examined when Member States may intervene to weigh the economic and other public policy costs and benefits of M&A activity within the EU. An intricate picture has emerged, requiring: (i) an examination of EU competences, EU free movement law, EU merger law, national merger and foreign investment rules and the complex relationship between them all; and (ii) three different scenarios to be distinguished. First, the extent to which Member States can impose obstacles to intraUnion cross-border M&As on public interest grounds. Second, the extent to which 212 Ibid, para 214. 213 To determine whether a breach is sufficiently serious the following factors must generally be considered whether: in the exercise of its legislative power, a Member State has manifestly and gravely disregard the limits on its discretion; the rule infringed is clear and precise; the infringement and the damage caused were intentional or involuntary, whether any error of law was excusable or inexcusable; the position taken by an EU institution may have contributed towards the adoption or maintenance of national measures or practices contrary to EU law.
214 Case C-446/04, n 163. 215 It is for the national court hearing the claim, applying rules of national law (subject to the principles of equivalence and effectiveness, supra n 208) to assess whether the loss and damage they may impose obstacles to foreign investment from outside of the EU/EEA on public interest grounds and third, the extent to which they can authorise mergers which are liable to impede effective competition in the EU on public interest grounds.
A fundamental tenet of the EU is that the internal market, an area within which the free movement of goods, persons, services and capital is ensured, works towards the wider objectives of the EU, including "the sustainable development of Europe based on balanced economic growth and price stability" and "a highly competitive social market economy." 216 Consequently, Member States may generally only adopt legislation or other rules prohibiting, dissuading, discouraging, impeding or rendering less attractive investment, or an acquisition of shares giving rise to a definite influence over a company, emanating from another Member State where proportionately pursuing a public interest objective (as defined by the TFEU and the case-law of the Court). Whether or not they are reviewing a concentration with or without an EU dimension, therefore, Member States may act proportionately to protect accepted public policy interests (such as public and military security, plurality of the media and prudential rules) but may not act pursuant to restrictive laws or measures: purely to protect their own economic or financial interests; to protect open-ended and illdefined public policy goals; to shield national firms from competition; or otherwise act pursuant to such rules to impose disguised restrictions on trade between Member States. Such rules and acts create uncertainty which is liable to undermine business confidence and thwart achievement of EU goals.
Despite established jurisprudence in this sphere the Commission has sought on a number of occasions to counter Member States' measures which may breach EU free movement principles. If the Commission does wish to ensure that Member States do not erect irreversible barriers to merger transactions, however, it would seem axiomatic that it acts, as it did in the Golden Share cases, systematically under Article 258 TFEU against infringing legislation as soon as it comes to its attention. If it delays M&A might be deterred by the resulting lack of clarity and time sensitive merger transactions may be obstructed. Even if it is true that such proceedings are unlikely to result in sanctions being imposed on an infringing Member State, they may be crucial for two reasons. First, the status of the national law will be clarified and Member States will be required to remove legislation found to be in breach of EU law from their statute books. Second, if the Member State does not comply with a Court judgment finding an infringement, and the infringement persists, the initial proceedings will provide the springboard both for subsequent proceedings by the Commission, and the possible imposition of financial sanctions, and/or private action by those affected by the breach.
The extent to which Member States may restrict foreign investment from outside the EU/EEA on public interest grounds is less well-defined and more controversial. Not only is the division between the establishment and capital rules not clearly drawn, especially where measures applicable to third countries are at stake, but there is less clarity as to how the public policy justifications are to be interpreted in relation to restrictions operating against third country operators. It is established that the exceptions and justifications may be interpreted more flexibly, but the extent to which Member States may protect interests beyond those permitted in an intra-Union 216 TEU, Art 3. situation (for example whether it may act to protect EU economic or financial interests) is unclear. This issue may become more important if the trend towards treating foreign investment with suspicion continues; in particular, Member States may wish to be free to limit foreign investment from countries where EU firms do not have free access to the market. It may also be affected by the conclusion of international agreements with pre-establishment investment commitments between the EU and third countries. Indeed, if national or third country treatment obligations are incorporated they are likely to bring the law in relation to these third countries more closely into line with that which applies in intra-EU situations.
Where the EUMR applies to a merger transaction, Member States may not intervene to authorise a merger raising competition concerns on public interest grounds. Where it does not apply, however, there appears to be no EU barrier to Member States' exercising regulatory approval of mergers between domestic companies on public interest grounds. Because of this, the Commission has, over the years, expressed particular concern about the operation of a rule, set out in the EUMR, which excludes EU jurisdiction over a concentration where each of the undertakings concerned achieves more than two-thirds of its EU turnover within one and the same Member State. 217 Although, the two-thirds proviso ordinarily distinguishes satisfactorily between concentrations with EU relevance and those without it, it seems that there are "a small number of cases with potential cross-border effects in the [EU] which . . . fall under the competence of the NCAs as a result of this rule." Further that, "[i]n a substantive respect, public interest considerations other than competition policy have been applied in a number of cases falling under this threshold to authorize mergers which could have given rise to competition concerns."
218 For example, a merger between energy companies E.ON/Ruhrgas fell outside the scope of the EUMR and the German Government's decision to authorise the creation of the national champion, following the prohibition of the merger by the Bundeskartellamt, caused considerable consternation and anxiety about the impact of the merger on competition throughout the EU. 219 In order to rectify this problem, and to seek to guarantee that merger control across the EU ensures the protection of undistorted competition, a reconsideration of the two-thirds rule set out in the EUMR would be required. Whether or not the Commission will be prepared to pursue such a change and/or whether it might become more sympathetic to the creation of national, or EU, champions remains to be seen. 217 See supra n 166. . It can also mean that competing bids for a company may be assessed under different regimes, see e.g., the competing bids for Spanish electricity operator, Endesa discussed supra C.3.b. 219 In this case the German Monopolies Commission had given a negative evaluation of the merger on both competition and public policy grounds, see e.g., NERA Energy Regulation Brief, http://www.nera.com/extImage/5483.pdf. See also e.g., discussion of Lloyds TSB/HBOS supra B.2.
